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Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year
 

On December 15, 2009, the Board of Directors (the “Board”) of Hovnanian Enterprises, Inc. (the “Company”) approved amendments to, and restated, the
Company’s Restated Bylaws, which changes were effective immediately upon approval. The Restated Bylaws were amended to permit (1) the Board to determine
that annual or special meetings of the Company’s stockholders will be held solely by means of remote communication and (2) stockholders and proxyholders not
physically present at a meeting of stockholders to participate and vote in the meeting by means of remote communication, subject to authorization by the Board
and any guidelines and procedures the Board may adopt. In addition, the Restated Bylaws were amended to add an advance notice provision that applies to
stockholders seeking to propose business or nominate directors at a stockholders’ meeting and the indemnification provisions were amended to provide that the
Company shall not, in connection with the settlement or resolution of any claim alleged against it in any action, suit or proceeding, seek or consent to entry of an
order that releases, bars or otherwise affects the rights of indemnification and advancement of expenses provided in the Restated Bylaws.
 
 The Board also made certain technical and conforming amendments to the Restated By-laws.
 

The foregoing summary of the amendments is qualified in its entirety by reference to the Restated Bylaws, a copy of which is attached hereto as
Exhibit 3(ii) and is incorporated herein by reference.

 
Item 9.01. Financial Statements and Exhibits.

(d) Exhibits.

Exhibit 3(ii) Restated Bylaws of Hovnanian Enterprises, Inc., effective as of December 15,
2009 (filed herewith).
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RESTATED BY -LAWS of
HOVNANIAN ENTERPRISES, INC.

As of
December 15, 2009

ARTICLE I
 

MEETING OF STOCKHOLDERS

Section 1.          Place of Meeting and Notice. Meetings of the stockholders of the Corporation shall be held at such place, if any, either within or without
the State of DELAWARE as the Board of Directors may determine; provided, that, only the Board of Directors, in its sole discretion, may determine that the
meeting shall not be held at any place but instead shall be held solely by means of remote communication.

Section 2.          Annual and Special Meetings. Annual meetings of stockholders shall be held, at a date, time and place fixed by the Board of Directors
and stated in the notice of meeting, to elect a Board of Directors and to transact such other business as may properly come before the meeting. Special meetings of
the stockholders may be called by the Chairman of the Board or Chief Executive Officer for any purpose and shall be called by the President or Secretary if
directed by the Board of Directors or requested in writing by the holders of shares representing not less than 25% of the votes of the Corporation’s issued and
outstanding capital stock. Each such stockholder request shall state the purpose of the proposed meeting.

Section 3.          Notice. Except as otherwise provided by law, at least 10 and not more than 60 days before each meeting of stockholders, written notice
of the time, date and place, if any, of the meeting and the means of remote communication, if any, by which stockholders and proxyholders may be deemed to be
present and vote at such meetings, and, in the case of a special meeting, the purpose or purposes for which the meeting is called, shall be given to each
stockholder.

Section 4.          Quorum. At any meeting of stockholders, the holders of record, present in person or by proxy, of a majority of the votes of the
Corporation’s issued and outstanding capital stock shall constitute a quorum for the transaction of business, except as otherwise provided by law. In the absence
of a quorum, any officer entitled to preside at or to act as secretary of the meeting shall have power to adjourn the meeting from time to time until a quorum is
present.

Section 5.          Voting. Except as otherwise specifically provided in the Certificate of Incorporation or as otherwise required by law, with respect to all
matters upon which stockholders are entitled to vote or to which stockholders are entitled to give consent, the holders of the outstanding shares of Class A
Common Stock and the holders of the outstanding shares of Class B Common Stock shall vote together without regard to Class and all such matters shall be
decided by a majority of votes of the holders voting or consenting with respect to such matters.

 



Section 6.          Meetings by Remote Communication. At the discretion of the Board of Directors, and subject to any guidelines and procedures that the
Board of Directors may adopt from time to time, stockholders and proxy holders not physically present at a meeting of the stockholders may, by means of remote
communication, participate in the meeting of stockholders and may be considered present in person and may vote at the meeting of the stockholders, whether the
meeting is held at a designated place or solely by means of remote communication. The Corporation shall implement reasonable measures to verify thateach
person considered present and authorized to vote at the meeting by means of remote communication is a stockholder or proxy holder. The Corporation shall
implement reasonable measures to provide the stockholders and proxyholders a reasonable opportunity to participate in the meeting and to vote on matters
submitted to the stockholders, including an opportunity to read or hear the proceedings of the meeting substantially concurrently with the proceedings, and in the
event any stockholder or proxyholder votes or takes other action at the meeting by means of remote communication, a record of the vote or other action shall be
maintained by the Corporation.

 

 
Section 7. Notice of Stockholder Business and Nominations.

 
(A)                     Annual Meetings. (1) Nominations of persons for election to the Board of Directors and the proposal of other business to be considered

by the stockholders may be made at an annual meeting of stockholders only (a) pursuant to the Corporation's notice of meeting (or any supplement thereto)
delivered pursuant to Article I, Section 3 of these By-Laws, (b) by or at the direction of the Board of Directors or any committee thereof or (c) by any stockholder
of the Corporation who is entitled to vote on such election or such other business at the meeting, who complied with the notice procedures set forth in
subparagraphs (2) and (3) of this paragraph (A) of this By-Law and who was a stockholder of record at the time such notice is delivered to the Secretary of the
Corporation.

(2)          For nominations or other business to be properly brought before an annual meeting by a stockholder, the stockholder must have given
timely notice thereof in writing to the Secretary of the Corporation, and, in the case of business other than nominations of persons for election to the Board of
Directors, such other business must be a proper matter for stockholder action. To be timely, a stockholder’s notice shall be delivered to the Secretary at the
principal executive offices of the Corporation not less than ninety (90) days nor more than one hundred twenty (120) days prior to the first anniversary of the
preceding year's annual meeting; provided, however, that in the event that the date of the annual meeting is advanced by more than twenty (20) days, or delayed
by more than seventy (70) days, from such anniversary date, notice by the stockholder to be timely must be so delivered not earlier than the 120th day prior to
such annual meeting and not later than the close of business on the later of the 90th day prior to such annual meeting or the tenth day following the day on which
public announcement of the date of such meeting is first made; and provided further, that for purposes of the application of Rule 14a-4(c) of the Securities
Exchange Act of 1934, as amended (the “Exchange Act”) (or any successor provision), the date for notice specified in this paragraph (A)(2) shall be the earlier of
the date calculated as hereinbefore provided or the date specified in paragraph (c)(1) of Rule 14a-4. Such stockholder’s notice shall set forth (a) as to each person
whom the stockholder proposes to nominate for election or re-election as a director all information relating to such person that is required to be disclosed in
solicitations of proxies for election of directors, or is otherwise required, in each case pursuant to Regulation 14A under the Exchange Act, including such

 



person’s written consent to being named in the proxy statement as a nominee and to serving as a director if elected; (b) as to any other business that the
stockholder proposes to bring before the meeting, a brief description of the business desired to be brought before the meeting, the text of the proposal or business
(including the text of any resolutions proposed for consideration and, in the event that such business includes a proposal to amend these By-Laws, the language of
the proposed amendment), the reasons for conducting such business at the meeting and any material interest in such business of such stockholder and the
beneficial owner, if any, on whose behalf the proposal is made; (c) as to the stockholder giving the notice and the beneficial owner, if any, on whose behalf the
nomination or proposal is made (i) the name and address of such stockholder, as they appear on the Corporation’s books, and of such beneficial owner, (ii) the
class or series and number of shares of the Corporation which are owned beneficially and of record by such stockholder and such beneficial owner, (iii) a
description of any agreement, arrangement or understanding with respect to the nomination or proposal between or among such stockholder and such beneficial
owner, any of their respective affiliates or associates, and any others acting in concert with any of the foregoing, (iv) a description of any agreement, arrangement
or understanding (including any derivative or short positions, profit interests, options, warrants, stock appreciation or similar rights, hedging transactions, and
borrowed or loaned shares) that has been entered into as of the date of the stockholder’s notice by, or on behalf of, such stockholder and such beneficial owners,
the effect or intent of which is to mitigate loss to, manage risk or benefit of share price changes for, or increase or decrease the voting power of, such stockholder
and such beneficial owner, with respect to shares of stock of the Corporation, (v) a representation that the stockholder is a holder of record of stock of the
Corporation entitled to vote at such meeting and intends to appear in person or by proxy at the meeting to propose such business or nomination, and (vi) a
representation whether the stockholder or the beneficial owner, if any, intends or is part of a group which intends (A) to deliver a proxy statement and/or form of
proxy to holders of at least the percentage of the Corporation’s outstanding capital stock required to approve or adopt the proposal or elect the nominee and/or (B)
otherwise to solicit proxies from stockholders in support of such proposal or nomination. A stockholder providing notice of a proposed nomination for election to
the Board of Directors or other business proposed to be brought before a meeting (whether given pursuant to this paragraph (A)(2) or paragraph (B) of this By-
Law) shall update and supplement such notice from time to time to the extent necessary so that the information provided or required to be provided in such notice
shall be true and correct as of the record date for the meeting and as of the date that is 15 days prior to the meeting or any adjournment or postponement thereof;
such update and supplement shall be delivered in writing to the Secretary at the principal executive offices of the Corporation not later than 5 days after the record
date for the meeting (in the case of any update and supplement required to be made as of the record date), and not later than 10 days prior to the date for the
meeting or any adjournment or postponement thereof (in the case of any update and supplement required to be made as of 15 days prior to the meeting or any
adjournment or postponement thereof). The Corporation may require any proposed nominee to furnish such other information as it may reasonably require to
determine the eligibility of such proposed nominee to serve as a director of the Corporation.

(3)          Notwithstanding anything in the second sentence of paragraph (A)(2) of this Section 7 to the contrary, in the event that the number of
directors to be elected to the Board of Directors of the Corporation is increased and there is no public announcement naming all of the nominees for director or
specifying the size of the increased Board of Directors made by the

 



Corporation at least one hundred (100) days prior to the first anniversary of the preceding year’s annual meeting, a stockholder’s notice required by this Section 7
shall also be considered timely, but only with respect to nominees for any new positions created by such increase, if it shall be delivered to the Secretary at the
principal executive offices of the Corporation not later than the close of business on the tenth day following the day on which such public announcement is first
made by the Corporation.

 
(B)                     Special Meetings of Stockholders. Only such business shall be conducted at a special meeting of stockholders as shall have been

brought before the meeting pursuant to the Corporation’s notice of meeting pursuant to Article I, Section 3 of these By-Laws. Nominations of persons for election
to the Board of Directors may be made at a special meeting of stockholders at which directors are to be elected pursuant to the Corporation’s notice of meeting (a)
by or at the direction of the Board of Directors (or stockholders pursuant to Section 2 of these By-Laws) or (b) provided that the Board of Directors (or
stockholders pursuant to Section 2 of these By-Laws) has determined that directors shall be elected at such meeting, by any stockholder of the Corporation who is
entitled to vote on such election at the meeting, who complies with the notice procedures set forth in this Section 7 and who is a stockholder of record at the time
such notice is delivered to the Secretary of the Corporation. In the event the Corporation calls a special meeting of stockholders for the purpose of electing one or
more directors to the Board of Directors, any such stockholder entitled to vote in such election of directors may nominate a person or persons (as the case may be)
for election to such position(s) as specified in the Corporation’s notice of meeting, if the stockholder’s notice as required by paragraph (A)(2) of this Section 7
shall be delivered to the Secretary at the principal executive offices of the Corporation not earlier than the close of business on the 120th day prior to such special
meeting and not later than the close of business on the later of the 90th day prior to such special meeting or the tenth day following the day on which public
announcement is first made of the date of the special meeting and of the nominees proposed by the Board of Directors to be elected at such meeting.

(C)                     General. (1) Only persons who are nominated in accordance with the procedures set forth in this Section 7 shall be eligible to be elected
at an annual or special meeting of stockholders of the Corporation to serve as directors and only such business shall be conducted at a meeting of stockholders as
shall have been brought before the meeting in accordance with the procedures set forth in this Section 7. Except as otherwise provided by law, the chairman of the
meeting shall have the power and duty (a) to determine whether a nomination or any business proposed to be brought before the meeting was made in accordance
with the procedures set forth in this Section 7 and, if any proposed nomination or business is not in compliance with this Section 7, to declare that such defective
nomination shall be disregarded or that such proposed business shall not be transacted. Notwithstanding the foregoing provisions of this Section 7, unless
otherwise required by law, if the stockholder (or a qualified representative of the stockholder) does not appear at the annual or special meeting of stockholders of
the Corporation to present a nomination or proposed business, such nomination shall be disregarded and such proposed business shall not be transacted,
notwithstanding that proxies in respect of such vote may have been received by the Corporation. For purposes of this Section 7, to be considered a qualified
representative of the stockholder, a person must be a duly authorized officer, manager or partner of such stockholder or must be authorized by a writing

 



executed by such stockholder or an electronic transmission delivered by such stockholder to act for such stockholder as proxy at the meeting of stockholders and
such person must produce such writing or electronic transmission, or a reliable reproduction of the writing or electronic transmission, at the meeting of
stockholders.

(2)          For purposes of this Section 7, “public announcement” shall mean disclosure in a press release reported by the Dow Jones News
Service, Associated Press or comparable national news service or in a document publicly filed or furnished by the Corporation with the Securities and Exchange
Commission pursuant to Section 13, 14 or 15(d) of the Exchange Act.

(3)          For purposes of this By-Law, no adjournment or postponement or notice of adjournment or postponement of any meeting shall be
deemed to constitute a new notice of such meeting for purposes of this Section 7, and in order for any notification required to be delivered by a stockholder
pursuant to this Section 7 to be timely, such notification must be delivered within the periods set forth above with respect to the originally scheduled meeting.

(4)          Notwithstanding the foregoing provisions of this Section 7, a stockholder shall also comply with all applicable requirements of the
Exchange Act and the rules and regulations thereunder with respect to the matters set forth in this Section 7; provided however, that any references in these By-
Laws to the Exchange Act or the rules promulgated thereunder are not intended to and shall not limit any requirements applicable to nominations or proposals as
to any other business to be considered pursuant to this Section 7 (including paragraphs (A)(1)(c) and (B) hereof), and compliance with paragraphs (A)(1)(c) and
(B) of this Section 7 shall be the exclusive means for a stockholder to make nominations or submit other business. Nothing in this Section 7 shall apply to the
right, if any, of the holders of any series of Preferred Stock (as defined in the Certificate of Incorporation of the Corporation) to elect directors pursuant to any
applicable provisions of the Certificate of Incorporation of the Corporation.

ARTICLE II

DIRECTORS

Section 1.          Number. Term of Office and Removal. The Directors of the Corporation shall be up to eleven in number. Directors need not be
stockholders. The Directors shall be elected at the annual meeting of the stockholders of the Corporation and each Director shall be elected to serve until the next
annual meeting of stockholders, or until his successor shall have been elected and qualified. Any Director may be removed, either with or without cause, and his
successor elected, at any time by a vote of the stockholders at a special meeting called for such purpose. Any other vacancy occurring in the Board of Directors
may be filled for the unexpired term by vote of the remaining Directors although less than a quorum.

Section 2.          Meetings. Regular meetings of the Board of Directors shall be held at such times and places as may from time to time be fixed by the
Board of Directors or as may be specified in a notice of meeting. Special meetings of the Board of Directors may be held at any time upon the call of the
President and shall be called by the President or Secretary if directed by the Board of Directors. Telephonic, facsimile, or other means of electronic
communication or

 



written-notice of each special meeting of the Board of Directors shall be sent to each Director not less than two days before such meeting. A meeting of the Board
of Directors may be held without notice immediately after the annual meeting of the stockholders. Notice need not be given of regular meetings of the Board of
Directors.

Section 3.          Quorum. One-third of the total number of Directors shall constitute a quorum for the transaction of business. If a quorum is not present
at any meeting of the Board of Directors, the Directors present may adjourn the Meeting from time to time, without notice other than announcement at the
meeting, until such a quorum is present. Except as otherwise provided by law, the Certificate of Incorporation of the Corporation, these By-Laws or any contract
or agreement to which the Corporation is a party, the act of a majority of the Directors present at any meeting at which there is a quorum shall be the act of the
Board of Directors.

Section 4.          Committee of Directors. The Board of Directors may, by resolution adopted by a majority of the whole Board, designate one or more
committees, to have and exercise such power and authority as the Board of Directors shall specify. In the absence of disqualification of a member of a committee,
the member or members there of present at any meeting and not disqualified from voting, whether or not he or they constitute a quorum, may unanimously
appoint another Director to act at the meeting in place of any such absent or disqualified member.

ARTICLE III

OFFICERS

The officers of the Corporation shall consist of a President, a Secretary, a Treasurer and such other additional officers with such titles as the Board of
Directors shall determine, all of whom shall be chosen by and shall serve at the pleasure of the Board of Directors. Such officers shall have the usual powers and
shall perform all the usual duties incident to their respective offices. All officers shall be subject to the supervision and direction of the Board of Directors. The
authority, duties or responsibilities of any officer of the Corporation may be suspended by the President with or without cause. Any officer elected or appointed
by the Board of Directors may be removed by the Board of Directors with or without cause.

ARTICLE IV

INDEMNIFICATION

To the fullest extent permitted by the laws of the State of DELAWARE:

(a)          The Corporation shall indemnify any current or former Director or officer of the Corporation and his heirs, executors and
administrators, and may, at the discretion of the Board of Directors, indemnify any current or former employee or agent of the Corporation and his heirs,
executors and administers, against all expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonable incurred by
him or by his heirs, executors and administrators in connection with any threatened, pending or completed action, suit or proceeding (brought by or in tire right of
the Corporation or otherwise), whether civil, criminal, administrative or investigative, and whether formal or informal, including

 



appeals, to which he was or is a party or is threatened to be made a party by reason of his current or former position with the Corporation or by reason of the fact
that he is or was serving, at the request of the Corporation, as a director, officer, partner, trustee, employee or agent of another corporation, partnership, joint
venture, trust or other enterprise.

(b)          The Corporation may pay expenses incurred in defending any action, suit or proceeding described in subsection (a) of this Article in
advance of the final disposition of such action, suit or proceeding, including appeals.

(c)          By action of its Board of Directors, notwithstanding any interest of the directors in the action, the Corporation may purchase and
maintain insurance on behalf of any person described in subsection (a) of this Article, in such amounts as the Board of Directors deems appropriate, against any
liability asserted against him, whether or not the Corporation would have the power to indemnify him against such Liability under the provisions of this Article or
otherwise.

(d)          The Provisions of this Article shall be applicable to all actions, claims, suits or proceedings made or commenced after the adoption
hereof, whether arising from acts or omissions to act occurring before or after its adoption. The provisions of this Article shall be deemed to be a contract between
the Corporation and each director, officer, employee or agent who serves in such capacity at any time while this Article and the relevant provisions of the laws of
the State of DELAWARE and other applicable law, if any, are in effect, and any repeal or modification thereof shall not affect any rights or obligations then
existing with respect to any state of facts or any action, suit -or proceeding then or theretofore existing, or any action, suit or proceeding thereafter brought or
threatened based in whole or in part on any such state of facts. The Corporation shall not, in connection with the settlement or resolution of any claim alleged
against it in any action, suit or proceeding, seek or consent to entry of an order that releases, bars or otherwise affects the rights of indemnification and
advancement of expenses provided in this Article.

If any provision of this Article shall be found to be invalid or limited in application by reason of any law or regulation, it shall not affect any other
application of such provision or the validity of the remaining provisions hereof. The rights of indemnification and advancement of expenses provided in this
Article shall neither be exclusive of, nor be deemed in limitation of, any rights to which any such officer, director, employee or agent may otherwise be entitled or
permitted by contract, the Certificate of Incorporation, vote of stockholders or directors or otherwise, or as a matter of law, both as to actions in his official
capacity and actions in any other capacity while holding such office, it being the policy of the Corporation that indemnification of the specified individuals shall
be made to the fullest extent permitted by law.

(e)          For purposes of this Article, references to “other enterprises” shall include employee benefit plans; references to “fines” shall include
any excise taxes assessed on a person with respect to an employee benefit plan; and references to “serving at the request of the corporation” shall include any
service as a director, officer, employee or agent of the corporation which imposes duties on, or involves service by, such director, officer, employee, or agent with
respect to an employee benefit plan, its participants, or beneficiaries.

 



ARTICLE V

STOCK CERTIFICATES

The shares of the Corporation shall be represented by certificates, provided that the Board of Directors may provide by resolution or resolutions that
some or all of any or all classes or series of stock shall be uncertificated shares. Any such resolution shall not apply to shares represented by a certificate until
such certificate is surrendered to the Corporation. Every holder of stock represented by certificates shall be entitled to have a certificate signed by or in the name
of the Corporation by the Chairman of the Board of Directors or the President or a vice president, and by the Treasurer or an assistant treasurer, or the Secretary or
an assistant secretary, of the Corporation certifying the number of shares owned by such holder in the Corporation. Any of or all the signatures on the certificate
may be facsimile. In case any officer, transfer agent or registrar who has signed or whose facsimile signature has been placed upon a certificate shall have ceased
to be such officer, transfer agent, or registrar before such certificate is issued, it may be issued by the Corporation with the same effect as if such person were such
officer, transfer agent, or registrar at the date of issue.

ARTICLE VI

GENERAL PROVISIONS

Section 1.          Notices. Whenever any statute, the Certificate of Incorporation or these By-Laws require notice to be given to any Director or
stockholder, such notice may be given in writing by mail, addressed to such Director or stockholder at his address as it appears on the records of the Corporation,
with postage thereon prepaid. Such notice shall be deemed to have been given when it is deposited in the United States mail. Notice to Directors may also be
given by telephone, facsimile or other means of transmission.

Section 2.          Fiscal Year. The fiscal year of the Corporation shall be fixed by the Board of Directors.

 
 


